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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43574 
 Plaintiff-Respondent, )  
     ) ADA COUNTY NO. CR 2013-576 
v.     ) 
     ) 
ROBERT JAMES ELAM,  ) APPELLANT'S BRIEF 
     ) 




STATEMENT OF THE CASE 
 
Nature of the Case 
 
Pursuant to a plea agreement, Robert Elam pled guilty to one count of 
possession of a controlled substance, methamphetamine.  He received a unified 
sentence of seven years, with two years fixed.  Although he was initially placed on 
probation, his probation was eventually revoked.  On appeal, Mr. Elam contends that, in 
light of his I.C.R. 35 (hereinafter, Rule 35) motion, along with the mitigating 
circumstances present at sentencing, the district court abused its discretion when it 
denied his Rule 35 motion.  
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Statement of the Facts & Course of Proceedings 
On January 12, 2013, law enforcement went to a residence to serve an arrest 
warrant.  (Presentence Investigation Report (hereinafter, PSI), p.3.)  Officers arrived 
and made contact with Robert Elam.  (PSI, p.3.)  Mr. Elam was placed under arrest for 
the warrant, and, during a search incident to arrest, officers located drug paraphernalia.  
(PSI, p.3.)  A search of the house revealed marijuana and methamphetamine.  (PSI, 
p.3.) 
Based on these facts, Mr. Elam was charged by information with one count of 
possession of a controlled substance, methamphetamine, one count of misdemeanor 
possession of marijuana, and one count of misdemeanor possession of drug 
paraphernalia.  (R., pp.28-29.)  Pursuant to a plea agreement, Mr. Elam pled guilty to 
possession of methamphetamine.  (4/22/13 Tr., p.10, L.9 – p.11, L.15, p.19, Ls.21-22; 
R., pp.36-43.)  In exchange, the State agreed to dismiss the remaining charges and to 
recommend a sentence of seven years, with two years fixed, and that the district court 
retain jurisdiction.  (4/22/13 Tr., p.10, L.9 – p.11, L.16; R., pp.36-43.)   
Mr. Elam was sentenced to seven years, with two years fixed, but the district 
court suspended the sentence and placed Mr. Elam on probation for seven years.1  
(6/10/13 Tr., p.34, Ls.7-11; R., pp.44-50.)   
Almost a year later, a motion for probation violation was filed against Mr. Elam 
which alleged that Mr. Elam had been charged with a new crime—open container.  
(R., pp.67-95.)  The report of probation violation alleged that Mr. Elam had failed to 
                                            
1 Mr. Elam was also sentenced to serve nine months in the Ada County Jail as a term of 
probation.  (R., p.46.) 
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report for several drug tests, tested positive for alcohol, failed to attend some treatment 
and counseling sessions, lost his job, and failed to pay fees, costs, and restitution.  
(R., pp.67-95.)  Mr. Elam admitted that he violated some of the terms and conditions of 
his probation, and the district court revoked Mr. Elam’s probation but retained 
jurisdiction for 365 days.  (4/21/14 Tr., p.6, Ls.9-23; 5/5/14 Tr., p.11, Ls.6-25; 
R., pp.101-06.)  After Mr. Elam completed the rider program, the district court placed 
him on probation for seven years.  (10/20/14 Tr., p.39, Ls.19-23; R., pp.108-13.) 
Six months later, a motion for probation violation was filed against Mr. Elam 
which alleged that Mr. Elam failed to report to his probation officer, failed to make 
himself available for supervision, failed to attend treatment, and failed to pay fees, 
costs, and restitution.  (R., pp.114-23.)  The probation violation was later amended to 
allege that Mr. Elam committed the crime of misdemeanor resisting and obstructing an 
officer.  (R., pp.136-41.)  Mr. Elam admitted that he violated some of the terms and 
condition of his probation, and the district court revoked Mr. Elam’s probation.  (6/1/15 
Tr., p.44, Ls.12-14; 6/22/15 Tr., p.9, Ls.11-12; R., pp.150-52.)   
Mr. Elam then filed a timely Rule 35 motion asking the district court to reduce his 
sentence.  (R., pp.145-49.)  On September 9, 2015, the district court denied Mr. Elam’s 
Rule 35 motion without a hearing.  (R., pp.156-57.)  On September 23, 2015, Mr. Elam 
timely appealed the district court’s order denying his Rule 35 motion.  (R., pp.158-60.) 
 
ISSUE 





The District Court Abused Its Discretion When It Denied Mr. Elam’s Rule 35 Motion  
 
Mindful that Mr. Elam did not present any new information in support of his Rule 
35 motion, Mr. Elam asserts that the district court abused its discretion in denying his 
motion.  A motion to alter an otherwise lawful sentence under Rule 35 is addressed to 
the sound discretion of the sentencing court, and essentially is a plea for leniency that 
may be granted if the sentence originally imposed was unduly severe.  State v. Trent, 
125 Idaho 251, 253 (Ct. App. 1994).  “The criteria for examining rulings denying the 
requested leniency are the same as those applied in determining whether the original 
sentence was reasonable.”  Id.  “If the sentence was not excessive when pronounced, 
the defendant must later show that it is excessive in view of new or additional 
information presented with the motion for reduction.  Id.  “When presenting a Rule 35 
motion, the defendant must show that the sentence is excessive in light of new or 
additional information subsequently provided to the district court in support of the Rule 
35 motion.”  State v. Huffman, 144 Idaho 201, 203 (2007). 
The district court was aware of the mitigating circumstances present at the time 
of his sentencing hearing, including Mr. Elam’s interest in treatment and the role that his 
substance abuse issues played in his crime. 
One of Mr. Elam’s goals is to stay sober.  (PSI, pp.15, 109.)  The Idaho Supreme 
Court has held that substance abuse should be considered as a mitigating factor by the 
district court when that court imposes sentence.  State v. Nice, 103 Idaho 89 (1982).  In 
Nice, the Idaho Supreme Court reduced a sentence based on Nice’s lack of prior record 
and the fact that “the trial court did not give proper consideration of the defendant’s 
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alcoholic problem, the part it played in causing defendant to commit the crime and the 
suggested alternatives for treating the problem.”  Id. at 91.  Additionally, the Idaho 
Supreme Court has ruled that ingestion of drugs and alcohol resulting in impaired 
capacity to appreciate the criminality of conduct could be a mitigating circumstance.  
State v. Osborn, 102 Idaho 405, 414 (1981). 
Mr. Elam first used alcohol at age 15 and methamphetamine at age 18.  (PSI, 
pp.13-14.)  He reported daily use of methamphetamine, and he has used it 
intravenously.  (PSI, p.14.)  Much of Mr. Elam’s criminal history revolves around alcohol 
and methamphetamine abuse.  (PSI, pp.4-6.)  However, Mr. Elam did complete the Ada 
County Jail Substance Abuse Program on May 17, 2013.  (PSI, pp.15, 55.)  Further, 
Mr. Elam has a plan in place to maintain his sobriety.  (PSI, pp.108-09.)  While on the 
rider program, Mr. Elam voluntarily participated in the mentoring program.  (PSI, p.114.)  
He completed over 50 hours of mentoring.  (PSI, p.114.)  “Mr. Elam demonstrated a 
high level of integrity and showed that he is willing to go above and beyond for his 
program, his sobriety and the overall success for his future.”  (PSI, p.114.)  During the 
program, Mr. Elam followed the rules and “demonstrated a healthy ability to be a good 
leader and role model.”  (PSI, p.114.)  In light of Mr. Elam’s progress, the district court 
should have reduced his sentence. 
 Based on the foregoing, in addition to the mitigating evidence before the district 
court at the time of sentencing, it is clear the district court abused its discretion in failing 




Mr. Elam respectfully requests that this Court reduce his sentence as it sees fit.  
Alternatively, he requests that the order denying his Rule 35 motion be vacated and the 
case remanded to the district court for further proceedings. 
 DATED this 17th day of February, 2016. 
 
      __________/s/_______________ 
      SALLY J. COOLEY 
      Deputy State Appellate Public Defender 
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